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EXPANDED METAL COMPANY and
Henry Chess, Walter Chess, and Harvey
B. Chess, Copartners as Chess Brothers,
Petitioners,
v

EUGENE 8. BRADFORD, Joseph C. Milli-
champ, N. J. Schmucker, Jr., and N. J.
Schmucker. [No. 66.]

GENERAL FIREPROOFING COMPANY,
Petitioner,
v

EXPANDED METAL COMPANY.
[No. 608.]

PATENTS (§ 328%*)—PROCESS—INVENTION—

ANTICIPATION,

1. A substantial improvement in the art
of making expanded sheet metal, involving
patentable invention, is disclosed by the
Golding patent 527,242,  for a process by
which the metal is first simultaneously -eut
and stretched so as to produce a series of
half-diamond meshes, which are completed
by a second similar operation, cosrdinating
with the first, although the slitting and
stretching of the sheet at the same time
was not new.

[Ed. Note.—For other cases, see Patents, Deo.
Dig. § 328.¢]

PATENTS (§ 99%)-—SPECIFICATION—DESCRIP-

TION—PROCESS.

2. The failure to describe a complete
mechanism in the specifications of a patent
for a process is not material if enough is
disclosed to indicate to those skilled in such
matters the mechanism whereby the method
of the patent can be put into operation.

[Ed. Note.—For other cases, see Patents, Cent.
Dig. § 135; Dec. Dig. § 99.%]

PATENTS (§ 7% — PROCESS — MECHANICAL

OPERATION,

3. The patentability of processes is not
restricted to those involving chemical or
other similar elemental action, but an in-
vention or discovery of a process or method
involving mechanical operations and pro-
ducing a new and useful result is within
the scope of U. 8. Rev. Stat. § 4886, U. S.
Comp. Stat. 1901, p. 3382, securing protec-
tion to the inventor of “any mew and use-
ful art, machine, manufacture, or composi-
tion of matter, or any new and useful im-
provement thereof.”

[Ed. Note.—For other cases, see Patents, Cent.
Dig. § 6; Dec. Dig. § 7.%]

[Nos. 66 and 6086.]

Argued March 18, 19, 1909. Decided June
1, 1909.

N WRIT of Certiorari to the United
States Circuit Court of Appeals for the
Third Circuit to review a decree which re-
versed a decree of the Circuit Court for the
Eastern District of Pennsylvanis, sustain-
ag the validity of the Golding patent,
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527,242, for an improvement in the method
of making expanded sheet metal. Reversed.
Also

N WRIT of Certiorari to the United

States Circuit Court of Appeals for the
Sixth Circuit to review a decree which re-
versed a decree of the Circuit Court for the
Northern District of Ohio, holding the same
patent invalid. Affirmed.

See same case below in No. 688, 77 C. C.
A. 230, 146 Fed. 984; in No, 606, 164 Fed.
849.

The facts are stated in the opiniom.

Mr. Ernest Howard Hunter for the Ex-
panded Metal Company.

Messrs. Thomas W. Bakewell, Fred-
erick P. Fish, and E. Hayward Fairbanks
for the General Fireproofing Company.
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* Mr. Justice Day delivered the opirnion of
the court:

These cases involve opposing decisions as
to the validity of letters patent of the Unit-g
ed States No. 527,242, dated *October 9,4
1894, granted to John E. Golding for an al-
leged improvement in the method of mak-
ing expanded sheet metal. In case No. 66,
here on writ of certiorari to the circuit
court of appeals for the third circuit, a de-
cree of the circuit court of the United States
for the eastern district of Pennsylvania, sus-
taining the patent, was reversed, and the
patent held invalid. The opinion of the cir-
cuit judge sustaining the patent is found in
136 Fed. 870. The case in the court of ap-
peals is found in 77 C. C. A. 230, 146 Fed.
984. After the decree in the cireuit court of
appeals for the-third cireuit, the Expanded
Metal Company having filed a bill against
the General Fireproofing Company in the
circunit court of the United States for the
northern distriet of Ohio, the case was
heard and the patent held invalid on the au-
thority of the case in the circuit court of
appeals for the third cireuit. 157 Fed. 564.
The circuit court of appeals for the sixth
circuit reversed the United States circuit
court for the northern district of Chio, and
held Golding’s patent valid and infringed.
164 Fed. 849. These writs of certiorari bring
these conflicting decisions of the courts of
appeal here for review.

The patent in controversy relates to what
is known as expanded sheet metal. Expanded
metal may be generally described as metal
openwork, held together by uncut portions
of the metal, and constructed by making
cuts or slashes in metal and then opening
them so as to form a series of meshes or lat-
ticework. In its simplest form, sheet metal
may be expanded by making a series of cuts
or slits in the metal in such relation to each
other as to break joints, so that the metal,

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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when opened or stretched, will present an
open mesh appearance. It may be likened
to the familiar woven wire openwork con-
struction, except that the metal is held to-
gether by uncut portions thereof, uniting the
strands, and the whole forms a solid piece.

In the earlier patents different methods
are shown for cutting the metal, which cuts
were afterwards opened by a separate opera-
tion of pulling or stretching. These crude
methods*are shown in the earlier American
and English patents which appear in the
record. While nothing more than such
methods was accomplished in the art there
was little general or commercial use for ex-
panded metal.

It was apparent that if a methed eould be
devised by which the metal could be simul-
taneously cut and expanded, such method
would be a distinet advance in the art, and
this record discloses that the desirable re-
sult of simultaneously performing these op-
erations was accomplished in the Golding
and Durkee patent No. 320,242. In that
patent the operation was performed by
means of knives arranged in a step order,
the sheet to be fed obliquely. The inventors
described the Golding and Durkee method
as follows:

“The process consists in the employment of
a flat piece of metal of any desired size, and
beginning at one side and corner and making
an incision within the side of the metal, thus
forming a strand which is simultaneously
pressed away from the plane of the metal
in a direction at or near a right angle, the
position the strand assumes depending upon
the distance it is moved from the plane of
the metal. a in the drawing shows the first
cut made. The next step in this process is
to make additional incisions, asisshown at
¢, b, and d, further within the plate of metal,
and leaving uncut sections at the ends of the
cuts, and simultaneously with the cutting
the strands are pressed away from the plane
of the metal at the angle and to the desired
position, as above described. Thus each row
of meshes is simultaneously cut and formed
from a blank piece of metal without buck-
ling or crimping the blank. In the act of
cutting and forming the meshes, the finished
article is contracted in a line with the cuts
or incisions, and consequently it is shorter
in this direction than the piece from which
it was cut, but it is greatly lengthened in a
line at an angle to the plane of the original
sheet, plate, or blank.”

The result was to produce expanded metal,
ea shown in this figure;
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With this patent as the advanced state of
the art, Golding set about making further
improvements, and the result was the patent
in suit. The specifications of the patent in
suit state:

“In the manufacture of what is now gen-
erally known as expanded sheet metal, it has
been customary to first cut the slits in the
sheet metal at short distances apart, and to
open the metal at the cuts thus formed
by bending the severed portions or strands
in a direction at right angles substantially
to the plane of the sheet. It has also been
made by simultaneously cutting and opening
the metal by means of cutters set off or
stepped relatively so to make the slashes or
cuts in different lines in the manner set
forth in patents No. 381,230 or No. 381,231,
of April 17, 1888. In both of these methods
the product is somewhat shorter and ma-
terially wider than the original sheet, but
practically no stretching or elongation of
the metal forming the strands is caused.

“In my present invention I seek to avail
myself of the ability of the metal to stretch
or distend as well as of its ability to bend
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under strain or pressure, and the invention
eonsists in the improved method of making
expanded metal viz., by simultaneously cut-
8ing and opening or expanding the metal
at the cuts by stretching the severed por-

.
» tions.”

*378

*In the method further described in the
specifications, the expanded metal is shown
to be made by the use of knives making a
series of slits in a straight line at equal dis-
tances apart across the sheet, and, at the
same time, carrying downward the severed
portions of the metal. And this operation is
performed by bending the severed portion at
a time when its ends are securely attached
to the main sheet, thereby expanding the
sheet without materially shortening it. The
sheet is then fed forward, and the slitting
and stretching operation is repeated in such
& manner that the slits are in every case
made back of the portion unsevered by the
preceding operation, or, in other words, as
the specification states, the slits and unsev-
ered portions alternate in position in each
successive operation, the bends given to the
severed portions or strands being in direc-

This series of half diamonds is then sup-
plemented by the second operation, which
consists in making a second series of cuts
eand expansions for stretching the strands
back of and opposite the parts of the metal
left uncut by the first operation. The re-
eudt is that the series of one-half diamonds
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tion at right angles to the plane of the
sheet, there is no contraction in the length
of the metal, and the expansion is obtained
by the stretching, distension, or elongation
of the severed strand. This patent contains
the single claim, which is as follows:

“The herein-described method of making
open or reticulated metal work, which con-
sists in simultaneously slitting and bending
portions of a plate or sheet of metal in such
manner as to stretch or elongate the bars
connecting the slit portions and body of the
sheet or plate, and then similarly slitting
and bending in places alternate to the first-
mentioned portions, thus producing the
finished expanded sheet metal of the same
length as that of the original sheet or plate,
substantially as described.”

It is thus apparent that the method eov-
ered by the claim of the patent is accom-
plished by the two operations indicated and
performed in the manner pointed out in the
specifications, The first operation of cut-
ting, bending, and stretching the strands
simultaneously produces a series of stretched
loops or half diamonds. Thus:

is converted into the series of full diamonds
and because of the manner in which the
stretching is done, while the ends of the
strands are still firmly attached to the sheet,
there is no material shortening of the length
of the sheet. Thus:
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What has Golding accomplished by this
alleged improvement? These records leave
no doubt that there are substantial advan-
tages in the method of the patent in suit.

2 As the sheet is not shortened, the completed

& product is regular*in form and ready for
many uses to which the shortened sheet of
the old method could not be put. The metal
worked upon can be much heavier than that
which could be successfully manipulated by
the old process. The meshes are formed in a
uniform and regular way, so that a line
drawn through their intersections in one
direction is at right angles with a line drawn
through their intersections in the other di-
rection. There is no irregularity in the
width of the strands. Put to the test of
actual use, this record discloses that while
the method of the Golding and Durkee pat-
ent is still in use in some places in this
country, the method disclosed in the patent
‘in controversy is largely in use in the United
States, Great Britain, and Continental
Europe; that it has greatly inecreased the
use of expanded metal in this country, and
opened new fields for use where sheets of a
regular shape can be used to a greater ad-
vantage than they could be when made un-
der the old process.

The learnmed circuit court of appeals for
the third circuit seems to have regarded the
invention as consisting merely of the im-
‘provement of the process in the manufacture
of expanded metzl by stretching certain por-
tions of the metal when the slit is cut and
the mesh is opened. A broad claim of that
character was made in the Patent Office, and
the file wrapper and contents show that
it was disallowed by the examiner, The
claim in its present form, framed by the ex-
‘aminer as sufficient to cover the real inven-
tion of the patent, was accepted by the ap-
plicant, and is now the claim of the patent.

If all that Golding did was to show =2
method of simultaneously cutting and
stretching the metal, the examirer was
doubtless right in holding it to have been an-
ticipated by former inventions, notably the
patent to Ohl, No. 475,700, and in a degree
in the previous patents to Golding and to
Golding and Durkee.

But the patent in suit, embraced in the
claim sallowed, shows more than a mere
method of making open meshes by simulta-

o Reously cutting and stretching the metal.
@ It shows a method by which the metal is
+ first cut and stretched in the*manrer indi-
cated to make the half diamoud, and then a
second operation, co-ordinating with the
first, and completing the mesh by the man-
ner in which it is performed in connection
with the first. It is the result of the two
operations combined which produces the new
Vol. 29 5.CL—15
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and useful result covered by the claim al-
lowed in the Patent Office, and, which, when
read in connection with the specifications,
shows substantial improvement in the art
of making expanded metal work.

But it is said that the patent in suit dis-
closes no means of practically operating the
method shown, and therefore, as said by the
learned judge in the third circuit, “ii is but
the expression of a happy thought;” but the
requirement of the patent law, in order to
make a method or process patentable, is
that the patent shall indicate to those skilled
in the art the adaptation of means to put it
into practice.

We think this record amply discloses,
while no complete mechanism is pointed out
in the specifications, enough to indicate to
those skilled in such matters a mechanism
whereby the method of the patent can be
put into operation. As said by Judge Sev-
erens, delivering the opinion of the court in
No. 606, in the circuit court of appeals for
the sixth cireuit:

“But here the inventor has gone on to
point out that the slitting and bending is to
be done by a stationary cutter under the
sheet, and upper cutters to co-operate in
shearing the slit. These upper cutters are so
constructed as to bend down the strand to the
proper distance. It is not stated just what
the form shall be, but only ordinary skill in
mechanics would suggest that the outer
side of the cutter might be beveled or a
shoulder might be formed thereon to carry
down the strand when severed.

“Mechanism for the shifting of the sheet
and of the knives was already in use in ma-
chines for expanding metal, and, indeed, was
common in the mechanical arts. Moreover,
experts have here testified that these de-
vices could be arranged by any skilful me-
chanie, and we have no reason to doubt it.”
[164 Fed. 853.] -

Golding testifies that he at first executed @
his process by*hand. Other witnesses,»
skilled in the art, say that they could do
likewise from the information found in the
patent.

The important thing in this patent is a
method of procedure, nst the particular
means by which the method shall be prae-
tised. Golding’s machine patent was not
applied for for more than a year and a half
after the issue of the patent in suit.

It is suggested that Golding’s improvement,
while a step forward, is nevertheless only
such as a mechanic¢ skilled in the art, with
the previous inventions before him, would
readily take; and that the invention is de-
void of patentable novelty. It is often diffi-
cult to determine whether a given improve-
ment is a mere mechanical advance, or the
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result of the exercise of the creative faculty
amounting to a meritorious invention. The
fact that the invention seems simple after it
is made does not determine the question; if
this were the rule, many of the most benefi-
cial patents would be stricken down. It may
be safely said that if those skilled in the
mechanical arts are working in a given field,
and have failed, after repeated efforts, to dis-
cover a certain new and useful improvement,
that he who first makes the discovery has
done more than make the obvious improve-
ment which would suggest itself to a me-
chanie skilled in the art, and is entitled to
protection as an inventor. There is nothing
in the prior art that suggests the com-
bined operation of the Golding patent in
guit. It is perfectly well settled thata new
combination of elements, old in themselves,
but which produce a new and useful result,
entitles the inventor to the protection of a
patent. Webster Loom Co. v. higgins, 105
U. S. 580-591, 28 L. ed. 1177-1181.

To our minds, Golding’s method shows
that degree of ingenuity and usefulness
which raises it above an improvement ob-
vious to a mechanic skilled in the art, and
entitles it to the merit of invention. Others
working in the same field had not developed
it, and the prior art does not suggest the
combination of operations which is the
merit of Golding’s invention.

« It is lastly contended, and this is perhaps

& the most important question in the case,

® that, in view of the former*declarations and
opinions of this court, what is termed a proe-
ess patent relates only to such as are pro-
duced by chemical action, or by the opera-
tion or application of some similar elemental
action, and that such processes do not in-
clude methods or means which are effected
by mere mechanical combinations, and a
part of the language used in Corning v.
Burden, 15 How. 252, 14 L. ed. 683, and
Risdon Iron & Locomotive Works v. Medart,
158 U. S. 68, 39 L. ed. 898, 15 Sup. Ct. Rep.
745, is seized upon in support of this con-
tention. We have no disposition to question
the decision in those cases.

An examination of the extent of the right
to process patents requires consideraion of
the object and purpose of the Congress in ex-
ercising the constitutional power to protect,
for a limited period, meritorious inventions
or discoveries. Section 4886 of the Revised
Statutes (U. S. Comp. Stat. 1901, p. 3382)
provides:

“Any person who has invented or discov-
ered any new and useful art, machine, manu-
facture, or composition of matter, or any
new and wuseful improvement thereof ...
may . . . obtain a patent therefor.”

This is the statute which secures to in-
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ventors the right of protection; and it is not
the province of the courts to so limit the
statute as to deprive meritorious inventors
of its benefits. The word “process” is not used
in the statute. The inventor of a new and
useful art is distinctly entitled to the bene-
fit of the statute as well as he who invents
2 machine, manufacture, or composition of
matter. The word “process” has been
brought into the decisions because it is sup-
posedly an equivalent form of expression, or
included in the statutory designation of a
new and useful art. '

What, then, is the statutory right to a
patent for a “process” when the term is
properly considered? Curtis, in his work on
the Law of Patents, says:

“A process may be altogether new, wheth-
er the machinery by which it is carried on
be new or old. A new process may be invent-
ed or discovered, which may require the use
of a newly-invented machine. In such a
case, if both the process and the machine ,
were invented by the same person, he could x
take*separate patents for thom. A new proc-*
ess may be carried on by the use of an old
machine in a mode in which it was never
used before. . In such .a case, the
patentability of the process in no degree de-
pends upon the characteristic principle of
the machine, although machinery is essential
to the process, and although a particular
machine may be required.” Curtis, Patents,
4th ed. § 14, note.

In Robinson on Patents, vol. 1, § 167, it is
said:

“While an art cannot be practised except
by means of physical agents, through which
the force is brought in contact with or is.
directed toward its object, the existence of
the art is not dependent on any of the ape-
cial instruments employed. It is a legal,
practical invention in itself. Its essence re-
mains unchanged, whatever variation takes
place in its instruments, as long as the acta
of which it is composed are properly per-
formed.”

And Walker on Patents, 4th ed. § 3, states
that valid process patents may be granted
for “operations which consist entirely of me-
chanical transactions, but which may be per-
formed by hand or by any of several differ-
ent mechanisms or machines.”

It is undoubtedly true, and all the cases
agree, that the mere function or effect of the
operation of a machine cannot be the sub-
ject-matter of a lawful patent. But it does
not follow that a method of doing a thing,
go clearly indicated that those skilled in the
art can avail themselves of mechanism to
carry it into operation, is not the subject-
matter of a valid patent. The contrary has
been declared in decisions of this court. A
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leading case is Cochrane v. Deener, 94 U. S.
780, 24 L. ed. 139, in which this court sus-
tained a process patent involving mechanical
operations, and in which the subject was dis-
cussed by Mr. Justice Bradley, speaking for
the court. On page 787 that learned jus-
tice said:

“That a process may be patentable, ir-
respective of the particular form of the in-
strumentalities used, cannot be disputed.
.+ . Either may be pointed out; but, if
the patent is not confined to that particular
tool or machine, the use of the others would

@ be an infringement, the general process be-

b ing*the same. A process is a mode of treat-
ment of certain materials to produce a giv-
en result. It is an act, or a series of acts,
performed upon the subject-matter to be
transformed and reduced to a different state
or thing. If new and useful, it is just as
patentable as is a piece of machinery. In
the language of the patent law, it is an art.
The machinery pointed out as suitable to
perform the process may or may not be new
or patentable, whilst the process itself may
be altogether new, and produce an entirely
new result. The process requires that cer-

- tain things should be done with certain sub-
stances, and in a certain order; but the tools
to be used in doing this may be of secondary
consequence.”

This clear and succinet statement of the
rule was recognized and applied (Mr. Jus-
tice Bradley again speaking for the court)
in the case of Tilghman v. Proctor, 102 U. S.
707, 26'L. ed. 279. In the course of the opin-
ion the learned justice tersely says:

“A machine is a thing. A process is an
act, or a mode of acting. The one is visible
to the eye,—an object of perpetual obser-
vation. The other is a conception of the
mind,—seen only by its effects when being
executed or performed. Either may be the
means of producing a useful result.”

That this court did not intend to limit
process patents to those showing chemical
action or similar elemental changes is shown
by subsequent cases in this court.

In Westinghouse v. Boyden Power Brake
Co. 170 U. 8. 537, 42 L. ed. 1136, 18 Sup. Ct.
Rep. 707, the opinion was written by the
same eminent justice who wrote the opinion
in Risdon Iron & Locomotive Works v. Me-
dart, 158 U, S. supra, and, delivering the
opinion of the court, he said:

These cases [158 U. S. 68, and Wicke v.
Ostrum, 103 U. S. 461, 26 L. ed. 409]
assume, although they do not expressly de-
cide, that a process, to be patentable, must
involve a chemical or other similar elemen-
tal action; and it may be still regarded as
an open question whether the patentability
of processes extends beyond this class of in-
ventions.”
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And added these significant words: »
~ “Where the process is simply the fune o

tion or operative effect®of a machine, thes
above cases are conclusive against its patent-
ability; but where it is one which, though
ordinarily and most successfully performed
by machinery, may also be performed by
simple manipulation, sueh, for instance, as
the folding of paper in a peculiar way for
the menufacture of paper bags, or a new
method of weaving a hammock, there are
cases to the effect that such a process is
patentable, though none of the powers of na-
ture be invoked to aid in producing the result.
Eastern Paper Bag Co. v. Standard Paper
Bag Co. 30 Fed. 63; Union Paper-Bag Mach. .
Co. v. Waterbury, 39 Fed. 389; Travers v.
American Cordage Co. 64 Fed. 771. This
case, however, does not call for an expression
of our opinion upon this point, nor even up-
on the question whether the function of ad-
mitting air directly from the train pipe to
the brake cylinder be patentable or not,
since there is no claim made for an independ-
ent process in this patent, and the whole
theory of the specification and claims is
based upon the novelty of the mechanism.”

And the same learned justice wrote the
opinion of the courtin Carnegie Steel Co. v.
Cambria Iron Co. 185 U. S. 403, 46 L. od,
968, 22 Sup. Ct. Rep. 698, and sustained
a process patent. If, by any construc-
tion, that process could be said to inm-
volve a “chemical or other similar elemen-
tal action,” no stress was laid upon that
fact. This court, speaking through Mr.
Chief Justice Waite, sustained a patent in
the Telephone Cases, 126 U. S. 1, 31 L. ed
863, 8 Sup. Ct. Rep. 778, for a method of
transmitting electrical undulations similar
in form to the vibrations of the air accom-
panying vocal sounds, and at the same time
the patent for the apparatus by which the
method was operated was sustained.

In Leeds & C. Co. v. Victor Talking Meech.
Co. decided at this term, 213 U. 8. 301, 318,
53 L. ed. —, 29 Sup. Ct. Rep. 495, 500, this
court said: “A process and an apparatus by
which it is performed are distinct things.
They may be found in one patent; they may
be made the subject of different patents.”

We therefore reach the conclusion that an
invention or discovery of a process or
method involving mechanieal operations,
and producing a new and useful result, may &
be within the protection of the Federal stat-
ute, and entitle the inventor to a patent for
his discovery.

We are of opinion that Golding’s method
was a substantial improvement of this char-
acter, independently of particular mechan-
isms for performing it, and the patent in
suit is valid as exhibiting a process of a new
and useful kind.




658

As to the infringement, little or no ques-
tion was made in case No. 606. In case No.
€6 the circuit court held that there was some
evidence of infringement, enough, at least,
to warrant the decree sustaining the patent
and awarding an accounting. With this con-
clusion we agree. It follows that the decree
of the Circuit Court of Appeals for the Third
Circuit (No. 66) should be reversed, and
that of the Circuit Court of Appeals for the
Sixth Circuit (No. 606) should be affirmed,
and the cases remanded to the Cireunit Courts
of the United States for the Eastern District
of Pennsylvania and the Northern District
of Ohio, respectively, for further proceedings
consistent with this opinion.

Decrees accordingly.

(214 U. S. 359)

ALLEN R. ENGLISH and Honora English,
His Wife, Appts.,
v.

TERRITORY OF ARIZONA at the Rela-
tion and to the Use of VICTORS. GRIF-
FITH, Treasurer and Egz Officio Tax
Collector in and for the County of Pima,
in the Territory of Arizona.

PLEADING (§ 129%*)—ADMISSION BY FAIL-

URE TO DENY.

1. An allegation in the complaint in an
action to collect a delinquent special assess-
ment, that defendants’ property was con-
tiguous to the improvement, must be taken
as true, where not denied by the answer.

[Ed. Note.—For other cases, pee Pleading,
Cent. Dig. §§ 270-275; Dec. Dig. § 120.4]
Courts (§ 387*)—UNITED STATES SUPREME

CoUBT — APPEAL FROM 'TERRITORIAL

CouRT.

2. There is no such manifest error as
calls for reversal of the judgment below by
the Federal Supreme Court in a decision of
the territorial supreme court that the
method of collecting delinquent taxes, pre-
scribed by Ariz. Laws 1903, No. 92; wviz.,
a suit by the county tax collector in the
name and for the use of the territory, is
made applicable to delinquent special as-
sessments for public improvements by rea-
son of the provisions of §§ 84, 96, of that
act, requiring, respectively, that the clerks
of county bhoards of supervisors shall make
correet lists of all tracts onm which back
taxes shall be due, and that all back taxes
of whatever kind shall be collected by the
tax collector under the authority of such
statute.

[Ed. Note.~For other cases, see Courts, Dec.
Dig. § 381.*]
CourTs (§ 387*)—UNITED STATES SUPREME

CoURT — APPEAL FBOM TEBRBITOBIAL

Cougr. L
3. Findings of a territorial supreme

eourt that commissioners appointed in a
street-improvement proceeding examined
the locality of such improvement, ascer-

+Substituted for John W. Bogan, as his
gnccessor in office.
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tained to what extent the public would be
benefited, and to what extent there would
be benefits to property, found the amounts
that the property would be benefited, and
apportioned and assessed such amounts on
the several parcels of land in the propor-
tion of which they were severally bene-
fited, and that no lot was assessed for a
greater amount than it was actually bene-
fited,—foreclose any contention in the Fed-
eral Supreme Court that the assessment was
made according to the front-foot rule, and
not upon the basis of benefita.

[Ed. Note.—For other cases, see Courts, Cent.
Dig. § 1037; Dec. Dig. § 387.*]
Courrs (§ 387*)—FoLLOWING TERRITORI-

AL DECISIONS — STATUTORY CONSTBUC-
TION.

4. The Federal Supreme Court will adopt
the view of the officers concerned with the
administration of the law respecting a pub-
lic improvement, concurred in by the court
in which condemnation proceedings were
conducted, and apparently, also, by the ter-
ritorial supreme court, as to which of two
sections of the Arizona Revised Statutes
governs the appointment of commissioners,
where the statute will bear that construe-
tion, although plausibie objections may be
urged against it. :

[Ed. Note.—For other cases, see Courts, Dec.
Dig. § 387.7]

MUNICIPAL CORPORATIONS (§ 493*)—PUB-

LIC_IMPROVEMENTS—NOTICE.

5. Notice of the meetings of the common
council on proceedings to confirm a special
assessment for a public improvement is not
essential, where notice was given of the
meetings of the commissioners appointed to
make such assessment.

[Ed. Note.—For other cases, see Munie! al Cor-
porations, Cent. Dig. § 1161; Dec. Dig. 493.%)

MUNICIPAL CORPORATIONS (§ 488*)—Pus-

LIC IMPROVEMENTS—NOTICE—W AIVER,

6. No objection to the failure to give no-
tice of the meetings of the common council
upon proceedings to confirm a special as-
sessment for a publie improvement is avail-
able to a property owner who, after appear-
ing before the commissioners appointed to
make the assessment, and making a protest
solely for the purpose of saving the right of
review, interests himself in the sale of, and
assists in disposing of, the bonds issued to
pay for the improvement.

{Ed. Note.—~For other cases, see Municipal Cor-
porations, Dec. Dig. § 488.*}

[No. 180.]

Submitted April 26, 1909.
1, 1909.

PPEAL from the Supreme Court of the
Territory of Arizona to review a decree

which affirmed a decree of the District
Court of Pima County, in that territory, in
favor of the territory in a suit to collect a
delinquent special assessment for a street
improvement. Affirmed.

See same case below (Ariz.) 88 Pac. 501;
on rehearing (Ariz.) 90 Pac. 601

The facts are stated in the opinion.

Decided June

sFor other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep’r Indexes




